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STATEMENT OF FACTS

This case was initiated by the Pacific Communities Health District to seek approval
(“validation™) of a partnership, by Operating Agreement, Ex. 1, with Intervenor Providence Health
System, transferring the District’s operations to Providence. The transfer would include a hospital
and separate clinics, home health and hospice services, family practices, an internal medicine clinic,
and an OB-GYN primary care clinic, most assets, facilities, equipment, personnel, patients, patient
services and patient revenues. Value of assets is in excess of $25,000,000 along with up to
$8,000,000 in reserves. The operating income is in excess of $25,000,000. Thousands of patients

would be affected annually, for 29 years.

In return, as “rent”, Providence would promise to operate the facilitics. No commifment is
made as to quantity, quality or solvency of healthcare services (see Summary of Operating
Agreement, which follows this Statement of Facts). Providence would spend $1,000,000 for new,
unspecified healthcare capabilities, and would study the “feasibility” of other services. Revenues
remain with Providence, which has seven other hospitals and a managed care company in Oregon,

with system-wide revenues exceeding three billion dollars.

The District continues, much diminished, as a governmental unit, with an elected board and
legislative authority. It retains responsibilities under its bylaws, Ex. 221, for oversight, for budget,
for Medical Staff, for tax funding (a $450,000 annual subsidy to Providence), and for master site
development. The District’s name will-—along with Providence’s name and Christian cross—be on
the buildings, letterhead and publications. The District also retains responsibility for services

prohibited to Providence by limitations imposed by the national Roman Catholic Bishops
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Conference, under their 70 Religious Directives (Ex. 27, Summarized below at p. 14) Employees
will be required to abide by and accept the Catholic Religious Directives. The Religious Directives
—because of Catholic theology— prohibit a broad range of services, from the beginning of life
(assisted reproduction, sterilization, tubal ligation, abortion) to the end of life ( advance directives,

assisted suicide) and in between, such as family planning and contraception.

The Defendants, Barbara Davidson, Norman Johnson and Corrinne Williams, are residents
and taxpayers of the District. They have voted in District elections and Davidson and Johnson have
served on the District Board. They and their families either have used or may in the future use
healthcare services provided by the District. The Defendants represent a Committee of 10 citizens,
several of whom testified in this proceeding. Their position was—and remains—that the District’s
partnership with Providence, a Roman Catholic hospital chain, will deny constitutionally protected

services to District residents and will tend to establish religion.

The District is in excellent financial condition. Financial reports (Ex. 4 & 5) for the last four
years show annual income exceeding annual expenses along virtually all accounting lines. Reserves
have been built from nearly nothing to $8,000,000 over the past twenty years. Assets have

consistently increased in value.

Defendants have challenged this proceeding on the ground that service by publication was
improper, and that the published notice was so inadequate as to be misleading. Evidence at trial also
developed uncertainty as to the scope of the Catholic Religious Directives and the enforcement
practices of Providence, creating a tension and potential conflict with the Roman Catholic

Archdiocese, which was not served and did not appear as a party during this case. In addition, many
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areas of the Agreement are simply incomplete or unclear as to Providence’s undertakings. In view of
these uncertainties, Defendants have argued that this Agreement is inappropriate for a “validation”
proceeding and, if it is appropriate for consideration, it should be rejected as so irresponsible as to

constitute a breach of public, fiduciary duty.

To avoid undue, repetitive references to the Operating Agreement (Exhibit 1) and the
Catholic Healthcare Religious Directives (Exhibit 27), a Summary of each follows. These are
preceded by a Summary of Transcript Notes, of the six witnesses whose transcripts became available

as this Brief was being prepared. Factual references are otherwise based on counsel’s trial notes.

1. Summary Of Transcript Notes

Subsequent to trial, transcripts became available of the testimony of six witnesses,

confirming counsel’s trial notes. This testimony, in relevant part, is summarized below. @;

witnesses are Doclor Cely; Michaet Fraser, Father John Golenski, Professor Mervyn Greenlick,

Chancellor Tully and Father Tuchey:

Cely - Presently does tubal ligations at the Newport hospital, subject only to medical
justifications (p. 2-3); also provides information for patients seeking abortions,
vasectomies or contraceptives (p. 4-5);
Tubal ligations are done at the hospital and are commonly sought after labor and
delivery (p. 8)

He knew nothing about the Catholic Religious Directives (p. 9-11);
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Fraser —

There are now no policies banning abortion, family planning, or physician assisted

suicide at the hospital (p. 12-14, 21).

A general description of the District clinics and the hospital, as providing primary
care (p. 10-20); the process of deciding to affiliate was extensive, with committees
and meetings, (p. 21-33), followed by an extensive selection and screening process,
(p. 36-50);

Bids were solicited only from non-profit hospitals ~ Providence, Legacy, Peacehealth
and Samaritan, all religiously affiliated, (p. 35-36, 50); these are all sizable, good
healthcare providers, o bid was deemed unacceptable and Samaritan has recently

begun an affiliation with North Lincoln Hospital nearby (p. 119-124).

There were extensive meetings and discussions concerning Providence’s application
of the Religious Directives (p. 48-52, 118, 126-130), which are part of the Providence
mission (p. 74), and which physicians at the hospital will have to comply with (p.
71); the Religious Directives will be required of all physicians having Medical Staff
privileges at the hospital or renting in the new, proposed Medical Office Building (p.
121-134),

The Religious Directives were not part of the notices about the proposed deal or the
lawsuit or posted on the webpage or available at the information desk at the hospital
(p. 119); the cross is a Christian symbol and will appear on the District buildings and
stationery (p. 97-98);

‘There are 100 abortions annually obtained by women residing in the District (p. 89),

135 deliveries, and some tubal ligations annually at the hospital (p. 88), although
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presently no abortions or physician-assisted suicides are done at the hospital (p. 34,
52),

Under the partnership with Providence, with the Religious Directives, policy would
change, and and would prohibit abortion, referrals for abortion, assisted reproduction
and physician-assisted suicide (p. 90, 95-100), — even if the pregnancy resulted from
rape (p. 113); but there would be no interference between physician and patient (p.
100-105), because the Religious Directives are not a rulebook (p. 107);

The Board of the District under the Bylaws now set policy for the District (p. 128-
130), atthough this would be shared with the Providence Coastal Council under the
partnership and might produce conflicting positions as to education and policy — they
would have to work it out (p. 131-133), the Bylaws now require the Board to deal
with Medical Staff matters, as required by JCAHO accreditation, a central function,
which — under the Operating Agreement — would be transferred to Providence (p.
137-139);

The District is in excellent financial health, reviewing the Financial Statements for
the last four years, most lines show excellent year to year improvements, including
operating income, assets and reserves (p. 140-153); under the Operating Agreement,
the District would pay $450,000 in taxes every year to Providence (p. 56-57); it could
keep up to $2,000,000 from the $8,000,000 Reserve Fund to pay for services not
provided by Providence (p. 61), although there is no present plan or budget for doing
s0 (p. 85); other propertics such as rental units and the new Medical Office building
would yield income of around $750,000, declining to $300,000 (p. 63-64);
$2,000,000 may be needed for seismic safety, and an unspecified number of millions

for the new Office Building and Master Site development (p. 57-64).
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Golenski

a national healthcare consultant and Jesuit priest;

Legacy, Peacehealth and Samaritan are all quality healthcare systems in Oregon (p-
18);

The Religious Directives are due to the Bishops Conference concern for partnerships
of Catholic Hospitals and non-Catholic hospitals, like this one — a Bishop’s objection
would be very powerful, must give nikhil obstat {p. 18-20, 41); the application is clear
to the Bishops, but may not be to the hospital (p. 37-40); if the District offers
prohibited services, there would be a problem when he learns (p. 43-44); there are
instances where Bishops have interfered (p. 20-23),

Contrary to Tuohey, Religious Directives 66-70 do apply to the Operating Agreement

between Providence and the District (p. 42);

They are under revision presently (p. 33); they have been reviewed by the Vatican’s
Holy Office and will be reviewed by the Pope (p. 51-52);

The Religious Directives prohibit abortion, tubal ligations, morning after pill (p. 34-
35); there is a mandate from the Vatican (p. 34-35); physiciamassisted suicide would
be “prohibited entirely” (p. 36); Religious Directives are not consistent with Oregon
policy on physician-assisted suicide or family planning with the Oregon Health Plan
(p. 49-50);

The actual effect may turn on interpretation by a hospital, and the Operating
Agreement is silent on that (p. 30-34); but a physician performing a prohibited
service would still be violating the Directives — they don’t have thought police (p.
55);
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Greenlick —

Tully—

The Religious Directives are not just ethics, they are religiously grounded and can be
changed (p. 48-50); they are different from the Beauchamp and Childress “mantra” —
comparing apples and oranges (p. 65);

Although religious, Providence gets Medicare funding, but not for religious services
(p. 66-67); and works an affiliation with Kaiser because Kaiser patients can go to
other Kaiser facilities (p. 45-48);

The “Healing Ministry of Jesus” refers to His care for the sick and the description of

miracles appearing in the Introduction to the Religious Directives (p. 68-69).

Former Vice-President with Kaiser and Professor at OHSU; specialty — corporate
culture, decisionmaking;

Providence Health System is extensively, distinctly, palpably religious and Catholic
(p. 8-10); symbols, prayers, as consultant and patient, clear;

There is recurring conflict between corporate values and professional ethics where
organization employs practitioners like doctors, (p. 14); this is true even if no one is
watching (p. 14); if professional violates agreement to abide by organization’s values
that adds a third layer of conflict, the person’s own conscience (p. 27-29);

We want our doctors to be ethical;

The Kaiser arrangement with Providence in Portland could not work in Newport (p.

16-18); also, the sanctions on a professional are much greater in a rural setting.

Chancellor of the Archdiocese of Portland; the Religious Directives are reviewed by
the Vatican (p. 7);

The Religious Directives are part of healthcare and must be complied with (p. 10);
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Tuohey—

They would not allow contraception and tubal ligation (p. 12);

If the Archbishop does not approve a practice, he ultimately can declare the hospital
is not “Catholic”, {p. 8); and he will not insert himself into the physician/patient
relationship (p. 11) and has no jurisdiction over governance or operation of
Providence (p. 11, 25); however, the last paragraph on page 4 of the Religious
Directives (the role of the Bishop) does apply in Poriland (p. 24);

The Bishop has not been consulted on the contract between the District and

Providence (p. 9).

As a priest/ethicist, he consults on cases under the Religious Directives at Providence
(p. 48-52); “The Healing Ministry of Jesus” is an essential part of Providence’s
mission as described in the Introduction to the Religious Directives (p. 18, 102-103);
The Religious Directives bar tubal ligations, but due to medical objections (p. 68,
83), and would not permit vasectomies at Providence or in District facilities (p. 86-
89); a physician could refer a patient for assisted suicide, but not write the
prescription (p. 63-66); “morning after” pills (p. 96-98) and abortions are prohibited
{(p. 30, 89-91);

The Religious Directives will govern the District under the Operating Agreement (p.
42-44, 50-52, 58); and to physicians on Medical Staff (p. 31), and to all professionals
and patients (p. 103-104) and all employees (p. 100-101);

The Directives would not be enforced on a physician, however (p. 70-78); There is
no “snooping” (p. 77); they are very much like ethics text of Beauchamp &

Childress, although those are not “directives” or based on God (p. 111-113);
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The Directives are implemented by Bishops to promote consistency of Roman

Catholic Theology (p. 37-40), who are meeting now to revise the Directives (p- 52-

56); this Agreement does not require the Bishop’s approval because it is not a

partnership-it is a complete takeover (p. 57-58, 105-106), but the Bishop does know

about it (p. 57-58);

The logo and Providence sign have a “corporate cross” with shading; the cross is the

most powerful symbol in Christianity; it represents in history and theology, Christ’s

suffering and its meaning; it is a central symbol; in churches, in nave, with stations of

P\—/ the cross, on rosary beads (p. 113-118).

2. Summaryv Of Operating Agreement

Exhibit 1

The Operating Agreement appears as Exhibit 1. To avoid repetitive references, the following

summary is offered:
L.

2.

The name will be Providence Pacific Communities Hospital, p. 4;

The lease appears at p. 3-4, for a period of 29 years, p 4; with the District to
retain title, p. 6, 44,

The District retains a number of assets, including the Reserve Fund, p. 6, 46,
which it will use for Master Site Development and a new Medical Office
Building, p. 44,

Property purchased by the District becomes subject to the lease and part of
the leased property, p. 45;

The District may keep up to $2,000,000 in the Reserve Fund for services

prohibited to Providence, p. 45;
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10.

Il

12.

13.

The cooperative, continuing relationship of the parties appears at pp. 1-2,7,
42-43;

The District will provide continuing tax funding of approximately $450,000
to Providence, pp. 23-25, 42-43, and the two will cooperate to that end and
for bond levies;

The District will monitor Providence and receive reports, pp. 14-15, and
submit proposed changes in Goals and Objectives for Providence approval, p.
15;

The rent by Providence will be operating the hospital, spending $1,000,000
for new capabilities, and other commitments under the Agreement, including
a Cancer Center, p. 8, 40, and studying feasibility of managed care, radiation
services and diagnostic services, p. 15-17,

Providence will assume total operation of the hospital, p. 29;

Providence will form a subunit, a Coastal Service Area Council, which will
have oversight of all operations in the District, including Medical Staff
Bylaws, p. 9-11, will assess community needs, and will not be a separate
legal entity, p. 10, but will be a part of-and appointed by- Providence, p. 13-
14;

Providence is a single financial entity in Oregon, p. 41;

Providence’s policies and principles and values must be respected by the
District, p. 28, will be implemented by the Coastal Council, p. 10, will govern
Master Site development and Medical Office use, pp. 45-46, and District
employees transferred to Providence, p. 31, and may be grounds for

terminating the Agreement, p. 55, or “transitioning” physicians, p. 55.
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3. Summary Of Catholic Religious Directives
Exhibit 27
The Catholic Religious Directives may also be viewed at:
http:f’/www.usc.edu/hsc/info.nannan/resources/chc/

To avoid repetitive references to the Religious Directives, this summary is provided. The
Directives:

a, Are “moral teachings”, based on natural law and “revelations Christ has
entrusted to his Church,” p. 2, based on the miracles and The Healing
Mission of Jesus, p. 3, with “suffering as a participation in the redemptive

power of Christ’s passion,” p. 3;

b. The Diocesan Bishop plays a central role of consultation and pastor and
teaching, that “requires” health care providers to consult with him, p. 4; and
Ethics committees should respect the Bishops role and these Directives, RD
37, plé;

c. The Directives “must” be adopted “as policy” by Catholic hospitals “as a
condition for medical privileges and employment” and “nursing staff and
other personnel,” RD 5, p. 7, all of whom “must. . . adhere to these
Directives,” RD 9, p. &;

d. Advance directives which “conflict with Catholic Teaching will not be
“honored’,” RD 24, p. 14,

e. Abortion is not permitted for a victim of rape, RD 36, p. 16, or otherwise,
(“never permitted”), RD 45, p. 19, and RD 48, p. 20, (extrauterine
pregnancies), and Catholic hospitals “need to be concerned about scandal “in

associating with abortion providers”;

Arthur B. LaFrance
Northwestern School of Law of Lewis & Clark College
10015 S.W. Terwilliger Blvd.
Portland, Oregon 97219
(503) 768-6627 email: lafrance@lclark.edu Page -13-



Assisted reproduction techniques are limited, and prohibited if the donor is
not one of the spouses, RD 39-41, p. 18-19, as are surrogacy contracts, RD
42,p. 19

“Contraceptive practices” may not be “promoted or condoned,” RD 52, and
“direct sterilization of either men or women, whether permanent or
temporary, is not permitted,” RD 53, p. 20;

A person may forgo extraordinary or disproportionate means of preserving
life, RD 57, p. 22, but “Catholic health care institutions may never codone or
participate in cuthanasia or assisted suicide in any way”” RD 60, and
“Patients experiencing suffering that cannot be alleviated should be helped to
appreciate the Christian understanding of redemptive suffering,” RD 61, p.
23;

New health care system, integrated delivery systems, and managed care
organizations, and “new partnerships” can pose serious challenges to the
viability of the identity of Catholic health care institutions and services, and
their ability to implement these Directives. . . the risk of scandal cannot be
underestimated. . . p. 25-26;

Consultation with the Bishop should be undertaken, RD 67, who should be
involved as the partnership is developed, “and the diocesan bishop should
give the appropriate authorization,” where “the mission or religious and
ethical identity of Catholic healthcare™ may be affected, RD 68, p. 26,

Cooperation may be refused because of “scandal,” RD 70, p. 27.

Arthur B3. Labrance
Northwestern School of Law of Lewis & Clark College
10015 S.W. Terwilliger Blvd.
Portland, Oregon $7219
(503) 768-6627 email; lafrance@lclark.edu Page -14-




SUMMARY OF ARGUMENT

This is a bad deal. Over $25,000,000 in public assets will be given away, with no promise as
to how they all will be managed. Over $25,000,000 in annual operations, affecting thousands of
patients, will be transferred, with no standards to assure proper care or prudent, solvent management.
At least $6,000,000—possibly $8,000,000- in hard-earned reserves will be used for facilities leased to

Providence.

In return, Providence offers as “rent” only its undertaking to run the District’s hospital and
clinics, and to spend $1,000,000 to develop unspecified therapeutic capabilities. It will also study
the “feasibility” of other services, such as managed care. There are no standards or benchmarks
Providence must meet under the Operating Agreement, as to quality, scope or solvency of care.

Indeed, it may use the District’s own reserves toward its $1,000,000 “commitment.”

Clearly, this gift favors a religiously-affiliated entity and tends to establish its religious
philosophy in healthcare within the District. Moreover, the process of selecting Providence was
limited to inviting proposals from only non profit, religious-affiliated hospital systems. The District
Board then met extensively with Providence personnel precisely to shape the Agreement exactly to
Providence’s religious mission and Catholic Religious Directives. Such a process is inconsistent
with arms-length negotiation required by responsible fiduciary stewardship. The District has
violated the Oregon and United States Constitutions in the process of shaping the Operating

Agreement to fit the religious principles of the Roman Catholic Church.
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The Agreement continues this process of discrimination by terminating the employment of
District employees who cannot accept Providence’s Religious Directives. The Agreement further
tends to establish religion, in four ways: transfer of extensive government authority, endorsement of
religion by religious symbols, restriction of healthcare services along religious lines, and

entanglement of government in religion lines.

Related to the religious issues, but distinct from them, is the impact of the proposed
partnership on constitutionally protected healthcare interests of District residents. The Operating
Agreement, with the Religious Directives, will limit present and future services in such important
areas as the beginning of life (assisted reproduction, tubal ligation, abortion) and end of life
(physician assisted suicide and advance directives} and in between (contraception, family planning).
These services affect constitutionally protected healthcare interests of autonomy, choice and the right
to refuse (or seek) healthcare. As a matter of constitutional due process, the District may not
arbitrarily exclude or unduly burden such interests. Nor may it abandon its statutory policy
responsibilities in these areas. Yet it intends to do precisely that with its partnership with

Providence.

Under the Agreement, it is clear the District and Providence establish a partnership which
publicly shares responsibility, symbolically and govemmenfaily, for delivering healthcare subject to
religious criteria set by the Roman Catholic Bishops of America. Y et—it bears noting—they are not
before the Court. The full extent of the scope and enforcement of the Religious Directives was the
subject of conflicting and ambiguous testimony, but, their purpose and centrality under the Operating
Agreement is clear. The Archbishop of Portland has a vital stake in resolving these issues. He is an

indispensable party. Without him, this case cannot be resolved.
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Similarly, this proceeding was initiated by local newspaper publication, so brief and
uninformative as to be misleading. Service was possible upon known parties-including Defendants,
the Archbishop, the County, the State, and competing bidders—and was constitutionally required as a
matter of Due Process. Their absence, along with the lack of clarity and extensive ambiguity of the
Operating Agreement means that, as a matter of Due Process, any judgment “validating” the

Operating Agreement would be so vague and unclear as to be unenforceable.

' ARGUMENT

1 THE PARTNERSHIP BETWEEN THE DISTRICT AND PROVIDENCE MEANS
THAT PROVIDENCE. A PERVASIVELY RELIGIOUS BUSINESS, IS ACTING
UNDER COLOR OF STATE LAW

Both the United States and Oregon Constitutions prohibit religious discrimination and
establishment of religion by government. In particular, the Oregon Constitution in Article *
prohibits religious discrimination, either against any one person, or in favor of any faith. The United
States Constitution does the same under the First Amendment. This applies to government-here, the

District—and those acting with it.

Here, the District proposes a partnership with Providence under an Operating Agreement
which will terminate employment of any employee refusing to accept the Roman Catholic Religious
Directives imposed by Providence. This is clear discrimination against people on religious grounds.
Discrimination favoring Roman Catholic beliefs is equally clear: governance is shared with
Providence, subject to the Directives; religious endorsement and symbols will be institutionalized,;
present and future services will be limited by Catholic Religious Directives; the administration of the

Agreement will require ongoing entanglement of the District and Providence, not only to sort out the
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impact of the Religious Directives on nceded medical services, but also to work out huge ambiguities

in performance requirements. See Parts IT and III, below. This is a governmental involvment-state

action—with a pervasively religious entity.

A. Providence Health System Is A Religious Entity

Defendants do not claim that Providence is “pervasively religious” in the sense that all
aspects of its operations are somehow religious. No entity is all only one thing. Catholic schools or
HMO’s or hospitals or orphanages are not only about religion. They provide services much like
those of their nonreligious counterparts. What distinguishes them are their governing religious
principles, and the impact on consumers, employees and services. In the realm of church/state
analysis under the Constitution, any arrangement is invalid if it discriminates in favor of religion or
helps a religiously-grounded entity in its religious mission. Both of those are true here, even though

much—perhaps most—of what Providence does is healthcare done elsewhere.

It is necessary to draw a distinction: Providence is itself a religious entity, but, separately,
the Agreement is subject to religious principles—the Ethical and Religious Directives of the Roman
Catholic Bishops. Thus, even if Providence were not “religious”, the partnership would fail because

it applies religious principles, through District governance (see Part IB. below).

*The American Civil Liberties Union has extensively briefed the Oregon Constitution as amicus
before this Court on summary judgment. Defendants join in that presentation and it is hereby
incorporated by reference in this Brief.
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But, quite apart from that, the partnership with Providence fails because it delegates governmental
authority to a consistently religious entity—Providence Health Systems—which implements religious

principles consistently throughout its operations. See Part IIL. A, below.

1. The Healing Ministry of Jesus

The pervasively religious nature of Providence is well illustrated by the explicit
incorporation of the Religious Directives in the Providence Articles of Incorporation, Ex. 26, all
employment contracts, Medical Staff appointments, provider contracts (see Ex. 225), office leases,
and services provided for 750,000 Health Partner (HMO and PPO) subscribers. But there is inore.
Independently of the Bishops® imposition of the Religious Directives, the Sisters have adopted “The
Healing Mission of Jesus” as their central, controlling Mission. John Lee testified about this. It
appears in many of Providence’s promotional pamphlets, as well as the employee handbook, see Ex.

208-215. It is the rationale which underlies Providence’s Core Values, of justice and excellence.

The “Healing Mission of Jesus” is not simply a mantra. It has specific historical and
theological content, from the New Testament, as described in the Introduction to the Religious
Directives, Ex. 27, as acknowledged by Fathers Tuohey and Golenski. It involves miracles. It
provides a holistic philosophy underlying the approach to caring for the whole person in Catholic
facilities. It genuinely pervades Catholic healthcare—as the Religious Directives attest. It is reflected
in the hallways of Providence’s hospitals, where photographs depict the Sisters of Providence

ministering to the sick in the early days of Oregon. See Exhibits 37-40, 101, 201-207.
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Providence’s pervasively religious nature was attested to by Father Tuohey, when he
described his role in helping physicians make healthcare decisions in specific cases. But it was most
pervasively captured in the testimony of Professor Greenlick, a longtime Vice President of the Kaiser
System and Professor at Oregon Health Sciences University. He has had direct experience with
Providence, as a consultant and a consumer. His specialty is corporate culture and decision making.
He easily and graphically depicted the culture of Providence, in its style and services and symbology,
as “consistently” religious. In Greenlick’s testimony, Providence’s religious nature is palpable for

anyone on the premises. See Ex. 201-207.

The pervasively religious nature of Providence is further illustrated by the emphasis given
the Religious Directives in the delivery of clinical care in specific cases. Ifa question arises, the
physician consults directly on patient care with Father Tuohey. He then advises what treatment 1s
permitted by the Bishops’ Religious Directives. But the choice to pursue healthcare by the patient
may never have been informed by knowledge of the role of the Directives or the participation of a

Roman Catholic priest.

Providence and the District have argued essentially that Providence cannot be “religious”
because it has relations with government, through Medicaid and Medicare reimbursement, and with
the Kaiser Health Plan, through an agency arrangement in Portland. Professor Greenlick and Father
Golenski testified that these payments are entitlements to individuals, enabling them to shop for
service. The arrangement in Newport is different—it is a wholesale, prospective transferto a
religious institution, of public assets, personnel and operations, not a reimbursement for services
already rendered to individuals. Most importantly, unlike Medicaid and Medicare and Kaiser, the

transfer means the government is going into partnership and giving up much of its governance.
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According to Professor Greenlick, this is a crucial factor and this is significantly unlike the Kaiser

arrangement or Medicare and Medicaid reimbursement.

Providence and the District have attempted to portray Catholic healthcare as somehow “less
religious” than Catholic education. Aid to education may be suspect, as proselytizing. Father
Tuohey therefor testified that education one hundred years ago was part of parish work, to extend the
faith. But healthcare was “apostolic”, part of “the Healing Ministry of Jesus”. Hence, in a bizarre
non sequitur, aid to Catholic healthcare (such as the transfer in this case) poses less nsk to
Constitutional values. The argument collapses of its own weight, as insubstantial as it is. Father
Tuohey agreed, on cross examination, that modern Catholic education—at Georgetown University in
Washington or Jesuit High School in Portland—is not about religious proselytizing. Moreover, it is
not limited in its scope, as is Catholic healthcare, by the Religious Directives which the Bishops’
Conference in 1994 specifically directed at hospitals, and Providence adopted. See Ex. 27, Dir. 66-

70.

2. The Catholic Healthcare Religious Directives

In 1994, the American Roman Catholic Bishops’ Conference adopted 70 mandates, with
accompanying texts, to direct Catholic Healthcare in America, Ex. 27. These Religious Directives
are theologically grounded, comprehensive, uncompromising commands. They bar a full range of
services at the beginning of life (assisted reproduction, tubal ligations, sterilization, abortion), at the
end of life (advance directives, physician assisted suicide) and in between (family planning,
contraception). They do so, the Introduction says, precisely because of Roman Catholic
interpretation of the New Testament healing miracles of Jesus.
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The testimony at trial established—as part of the Healing Ministry of J esus—that the
Religious Directives govern all of Providence’s various units and services. This includes all Oregon
hospitals, the managed care Health Plan, and all contractors, such as independent clinical
psychologists, and all leases of facilities. The Religious Directives, in particular, govern the 9000
physicians on staff with Providence, 3000 in Oregon. The Religious Directives, by their terms, not
only prohibit a range of services but they also commit staff to support the Healing Ministry of Jesus
as a central philosophy of healthcare and employment and they also, by their terms, bind patients.

Ex. 27, Introduction.

Through the Providence Health Partners Plan, Mark May testified, the Religious Directives
limit services available to 750,000 people—yet Defendant’s Exhibits concerning Providence
nowhere mention the Directives. See Exhibits 208-215. This is the Plan which the Operating
Agreement and the District Board hope to bring to Newport. The requirements of the Directives will
thus not only apply to patients and District services and personnel, but also to insurance for private
practitioners in the community who want Medical Staff privileges. Providers, such as psychologists,

contracting with Providence must also agree to the Religious Directives. EX. 225.

This creates a setting which enforces the Directives without giving explicit notice to patients
or employees, such as nurses in an operating room or neonatal intensive care unit, and leaving them
without guidance or direction. Indeed Doctor Cely testified he had never heard of them. The
Directives are explicitly incorporated only in the contracts of physicians, but here even less guidance
is given. As the typical contract illustrates, Ex. 227, providers are told they should follow their
professional ethics, but they must abide by the Directives. There is a clear conflict. Resolution is

utterly inconsistent—Father Tuohey said Providence doesn’t “snoop”’; Doctor Long testified the

Arthur B. LaFrance
Northwestern School of Law of Lewis & Clark College
10015 S§.W. Terwilliger Blvd.
Portland, Oregon 97219
(503) 768-6627 email: lafrance@iclark.edu Page -22-



Medical Staff had been explicitly told they could to what they want; Virginia Terhaar was given no

guidance at all.

The District and Providence both sought to minimize the nature and significance of the
Catholic Healthcare Ethical and Religious Directives, even though the Articles of Incorporation of
the Sisters of Providence were amended less than ten years ago, expressly to include the Religious
Directives, Ex. 26. Thus, Father Tuohey testified they are simply articulating universally accepted
principles “rooted in human reason”—90% would be found in any ethics text—and have little impact
on professionals, such as David Long. They are free to follow their own professional ethics. Father
Tuohey also minimized the significance of Providence’s corporate commitment to “The Healing

Ministry of Jesus”, saying it only meant that “He did it, so we should do it”.

The Bishops who drafted the Religious Directives, and who imposed them as commands on
all Catholic healthcare in America, would be amazed. They did not think this was just “ethics,” to
be casually ignored. Reality is to the contrary. The Religious Directives are central to the mission of
the Sisters of Providence, as well as all of Providence’s units, employees and contractors. And the
“Healing Ministry of Jesus” refers explicitly to the New Testament miracles of Jesus, recounted in
the Introduction to the Religious Directives. This Ministry pervades the mission and culture of
Providence—the testimony of Professor Greenlick and the text of the Operating Agreement, and the

Sisters’ own Articles of Incorporation— are ample proof of this.
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3. Conflict As To The Directives Defeats This Proceeding

The testimony by Providence created a clear conflict between the language of the Directives
and practice, and between Providence and the Bishops. The conflict was acute as to the
enforceability and authority of the Religious Directives. Father Golenski was clear that they govern
Catholic healthcare and are enforced by the Bishops; Chancellor Tully agreed. Indeed, Father
Golenski testified the proposed merger between the District and the Sisters of Providence requires
the Arch Bishop’s nihil obstat, which has not been given, according to the Chancellor. Yet Father
Tuohey testified that he was not even sure that Religious Directives 66-70, governing “partnerships”,
even applied to the Operating Agreement. See Ex. 27. The plain language of those Directives
would seem to contradict Father Tuohey. Yet without the Diocese in court, as a party, there is no
way to obtain a definitive ruling, and no way this Court could “validate” a contract as to which an

indispensable party—the Archdiocese—has not been served and has a vital interest.

The inconsistent, conflicting status and interpretation of the Religious Directives 1s
profoundly troublesome. Professor Greenlick, an expert on organizational culture and decision
making, testified that imposing the Directives, but tolerating violations (as Tuohey, Long, Perry and
May testified), creates a profound ethical conflict and dilemma at three levels for a healthcare
professional (to use either Virginia Terhaar, Doctor Long, or Doctor Cele as examples) between
corporate values, the profession’s ethics, and the practitioner’s values of honesty and conscience. As
Greenlick said, we do not want our professionals to be unethical. But that is precisely the inevitable
result, by imposing the Directives on professionals, requiring compliance, yet authorizing non

compliance, but only sub rosa.
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Constitutionally, the conflict and ambiguity concerning the Bishops’ Religious Directives
means governance in the District will require continuing, inconsistent entanglement between the
District and Providence, in interpretation and administration of healthcare. This entanglement
violates Article | of the Oregon Constitution and the First Amendment to the United States
Constitution, (see Il C. below). The conflict between Providence and the Bishops also means, n
very pedestrian terms, that the District—-as Petitioner—has not borne its burden of proof. The only
way to resolve this would have been to bring the Archbishop of Portland in, as—quite clearly—an

indispensable party. The failure to do this is attributable to the Petitioner, (sce V. B. below).

The confusion concerning the meaning, applicability and enforcement of the Religious
Directives is problematic in a number of ways. They will be part of every employee’s contract, but
enforced—if at all—by undeclared, inconsistent policies. This pits the religious exercise rights of
the employee against those of the employer partners, Providence, and the District. See Hartwig v.
Albertus Magnus College, 93 F.Supp. 200 (D. Conn, 2000). As the cases summarized in Hartwig
indicate, religiously-affiliated organizations like Providence in the employment context frequently
wrap themselves in the “ministerial exception” to the First Amendment, claiming they are
sufficiently religious so that they may discriminate in employment. That argument has succeeded
with Universities; it has also worked with hospitals. See McKeon v. Mercy Healthcare, 19 Cal 4"

321 (Cal. CA 1998) and Methodist Hospital, 997 P.2d 1169 (Cal CA 2000); Farnam v. CHRISTA
Ministries, 807 P.2d 830 (Wa. 1991); Tacoma v. Franciscan Foundation, 972 P.2d 556 (Wa. App.
1999). We may thus expect to see Providence deny it is religious in order to get public monies, then

claim it is yet “religious” enough to fire District employees—all protected by the First Amendment.
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Conflicts over theological interpretation and doctrinal meaning, such as surround the
Religious Directives in this case, between or within church bodies, are beyond this Court’s
jurisdiction. The Supreme Court so held as long ago as 1871, in Watson v. Jones, 80 U.S. 679, 727
(1871). See also Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952). Kreshik v. St. Nicholas
Cathedral, 363 U.S. 190 (1960), Serbiam E. Orthodox Diocese v. Milivojevich, 426 U.S., 696
(1976), NLRB v. Catholic Bishop, 460 U.S. 490 (1979). Usually the issue arises between individual
churches and the church hierarchy, over employment or property or governance. Here all are
involved. The Bishops’ Conference, the Archbishop and Providence all have different views of the
purpose, force, applicability and enforceability of the Religious Directives. First Amendment
jurisprudence is clear: these are not matters for a court to resolve. See, most recently, Hariwig v.
Albertus Magnus College, 93 F.Supp. 200)D. Conn. 2000); Bollard v. Society of Jesus, 196 F.3d 940
(9" Cir. 1999), rehearing denied, 211 F.3d 1331 (200): Bryce v. Episcopal Church, 121 F.Supp.2d

1327 (D. Colo. 2000); Gates v. Seattle Archdiocese, 10 P.3d 435 (C.A. Wa. 2000).

One final point requires emphasis. The confusion about the scope and impact of the
Religious Directives relates only to their enforceability against employees or independent
contractors, or physicians on medical staff, such as Albert Starr and David Long. Far more clear and
certain however is the impact at the policy and service levels. There, all witnesses agree the
Religious Directives will operate, will change policy, will affect present and future services—{or
staff, patients, and 750,000 subscribers to Providence’s PPO and HMO. Clearly, religious

discrimination and the establishment of religion are the unconstitutional consequence.
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B. Providence Is Not Simply A Private Party: It Is Involved In Governmental, “State
Action” Under The Operating Agreement

Providence’s status as a private, religious entity does not entitle it to impose its beliefs on
residents of the District. It is restricted by the limits on “state action” under the First and Fourteenth
Amendments to the United States Constitution, and the Oregon Constitution, Article I. There is
“state action” under the Operating Agreement in three ways—the District directly remains involved,
the District and Providence act jointly as partners and Providence is exercising governmental
authority on behalf of, and as a delagee of, the District. It is acting “under color of state law” within

the meaning of 42 U.S.C.

A private person or corporation may violate The Constitution if it is involved in “state
action.” This can happen in a number of ways—in partnership or conspiracy with a governmental
agency, as an agent for government, by using government facilities or powers. All of these are
involved in this case. Compare NCAA v. Tarkanian, 488 U.S. 179 (1988), DeShaney v. Winnebago
County, 489 U.S. 189 (1989) and Rendell-Baker v. Kohn, 457 U.S. 830 (1982), (finding no state
action) with Soldal v. Cook County, 113 S.CT. 538 (1992), Keller v. State Bar of California, 496
U.S. 1 (1990), Lugar v. Edmonson Oil Co., 457 U.S. 922 (1982), Dennis v. Sparks, 449 U.S. 24
(1980), Jackson v. Metropolitan Edison, 419 U.S. 345 (1974), Reitman v. Mulkey, 387 U.S. 369

(1967), Marsh v. Alabama, 326 U.S. 501 (1946).

Perhaps most significant for our case is Burton v. Wilmington Parking Authority, 365 U.S.
715 (1961), where a governmental unit like the District leased facilities to a private operator, like

Providence, which discriminated in its services and accommodations, as will Providence.
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Significantly, here (as in Burton) the governmental agency leased the premises, keeping title. See
Operating Agreement, Ex. 1, p. 6, 44. In Burton, a Parking Authority built a public garage and
rented space inside to the Eagle Restaurant, which discriminated against African-Americans. The
Authority defended against a civil rights claim by arguing-as the District does here—that the
discrimination was “private.” The Supreme Court found state action, on the ground that the building
appeared “public”, there was a flag in front, and the rental income was necessary to the process of

the transaction. It appeared to a reasonable onlooker that government was endorsing discrimination.

Christian, indeed Roman Catholic, labeling will appear on the previously non religious,
governmental facilitics and publications of the District. See Exhibits 37-40, 101, 208-215. The
Catholic name, Providence will be on public buildings, known as such for over twenty-five years.
The District’s name will stay, joined by Providence’s, and a cross. There will be a continuing cash
flow, like the rent in Burton, deemed essential to the transaction. And the District, as in Burton,
retains title and oversight, under a lease to the property. Add to this, two further factors, not present
in Burton: the discrimination here is explicitly endorsed by the rental arrangement and employment
agreements and the “new” manager will be the “old” manager, Michael Fraser. As in Burfon, 1t is
clear that governmental involvement here amounts to “state action” for both First and Fourteenth

Amendments. And it constitutes symbolic endorsement of religion, under First Amendment caselaw.

Providence and the District attempt to argue that Providence’s operation of the Districts
facilities is “private”, that the District is not involved. But the facts plainly are to the contrary.
Charles Perry and Mark May, both used the term “partnership” in describing the relationship

negotiated between the District and Providence. They argued the District did not want either a
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simple management agreement or a total merger. May testified Providence rejected a total buy-out
because it wanted continuing tax revenues from the District. Both parties wanted continuing,

significant involvement by the District. They got it.

The District is involved in numerous ways. The District and Providence were heavily,
extensively entertained in selecting Providence and fashioning the Agreement precisely to fit Roman
Catholic dictates. The District’s transfer of assets, facilities and personnel to Providence under the
Agreement is of enormous benefit to Providence, with little return or need for the District. The
administration of the Agreement continues the existence of the District and its policy oversight,
budget responsibilities, management of Medical Staff and Master Site development. The District

itself will cause its employees to be at risk of unemployment under Providence’s management.

The District retains its responsibilities under the Bylaws, and sharing them with the Sisters
of Providence infuses the partnership with unconstitutional “state action.” Clearly the District is
acting under color of state law; Providence is benefitting from that action, entwined with it, and
advancing it. The testimony of Charles Perry, Michael Fraser, Norman Johnson and Barbara
Davidson was consistent that District Bylaws require the District to exercise authonty in setting
policy, approving budgets and administering Medical Staff functions. These are major
responsibilities. The Bylaws have not been amended to transfer these functions to Providence,
despite the Operating Agreement. In the view of Davidson and Johnson, these are critical, non-

delegable functions.
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I1. UNDER THE OPERATING AGREEMENT, THE DISTRICT AND PROVIDENCE
HAVE FORMED A PARTNERSHIP TO DISCRIMINATE ALONG RELIGIOUS
LINES

The Operating Agreement, and the process leading up to it, involved religious discrimination

in the following three ways.

First, only religiously affiliated hospitals were invited to bid and the resulting agreement was
methodically crafted to accommodate and incorporate Catholic principles. Secondly, the Agreement
constitutes an endorsement of religion by adopting or permitting religious symbols, such as Christian
crosses, including the implementation of the Religious Directives by all operative documents.
Third}y, District employees who cannot, or refuse to, accept the Catholic Religious Directives, will

be out of work—terminated from employment.

This violates both the First Amendment to the United States Constitution and —importantly—-
Article I of Oregon’s Constitution. Article I, Section 5 of the Oregon Constitution separately from
the First Amendment, mandates the complete economic separation of religion and government:

“No money shall be drawn from the Treasury for the benefit of any religious [sic], or

theological institution, nor shall any money be appropriated for the payment of any religious

[sic] services in either house of the Legislative Assembly.”

And two sections of the Oregon Constitution protect the free exercise of religion in a manner

more expansively than the First Amendment. Article I, Sections 2 and 3 provide as follows:

Section 2. All men shall be secure in the natural right, to worship Almighty God according
to the dictates of their own consciences.”

Section 3. No law shall in any case whatever control the free exercise, and enjoyment of
religious [sic] opinions, or interfere with the rights of conscience.
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A. The Process of Selecting and Accommodating Providence Involved Religious
Discrimination

The testimony of Charles Perry, Chair of the District’s Negotiating Committee, was clear,
and supported by that of Mark May and Michael Fraser, that the District Board solicited bids only
from non-profit, religiously-affiliated healthcare institutions. The reason, according to Perry, is that
non-profits, unlike for profit-concerns, are not concerned only with “the bottom line”. There was
therefor no public request for proposals, and only religiously-affiliated firms were
solicited—PeaceHealth, Providence, Samaritan and Legacy. The competitive bidding requirements

of Oregon Law, ORS 279.015, were dispensed with, See Ex. 15, in a wholly pro forma manner.

This is clearly religious discrimination, in purpose and effect favoring cﬁurch-reiated entities.
And it excluded potential for-profit hospital firms, such as Willamette Valley Medical Center,
operated by Triad Healthcare, a 50-bed hospital in McMinnville. It would also have excluded any
other for-profit hospital providers in Oregon, like those previously owned and operated by Norman
Johnson in California. It certainly excluded those for-profit providers currently offering services in

Newport, as described by Mark May and Michael Fraser.

The reason given for not having competitive bidding by for-profit bidders was that non-
profits, such as Providence do not care about “the bottom line”. Of course, for-profits were never
given the chance to prove otherwise. John Lee’s testimony was clear that non-profits do care about
the bottom line. The Providence System overall has a 3% rate of return; Providence in Oregon has a
6% return rate, hardly “charitable.” The McMinnville Hospital, Willamette Valley Medical Center,
a “for profit” entity, has a 10% retum, he testified. Nothing suggests that care at the McMinnville
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Hospital is subpar. It is, after all, subject to state, federal and JCAHO accreditation. And no one
would suggest that Providence’s 6% return on revenues is not substantial “profit”, in a highly
competitive healthcare market. Nor is there anything in the Operating Agreement which requires
Providence to sacrifice its systemwide profit to subsidize operations in Newport. Quite the opposite:
the District will subsidize Providence, to the tune of $450,000 in taxes each year-proving that

Providence knows how to take care of the “bottom line.”

We will never know, of course, whether other bidders might have responded to an
appropriate, public request for proposals. We do know that only religious providers were invited, as
confirmed by Board Members Long and Perry. And we know that Triad Health Systems did not
respond. According to Mark May, they operate a for-profit hospital in McMinnville, Willamette
Valley Medical Center, certainly closer than Portland. They are certainly stronger than the Newport
hospital, since-—May testified—Triad has 50 beds and revenues of $50,000,000 annually. They also
have management capabilities, since John Lee testified Triad’s return on revenues is 10% annually,
higher than Providence’s 6% in Oregon, and 3% system-wide. But the McMinnville Hospital was

not invited to bid.

Religious discrimination in selecting bidders is constitutionally offensive. The First
Amendment to the United States Constitution and Article I of the Oregon Constitution both prohibit
not only discrimination between religious groups, but also discrimination favoring a// religion. It
simply is not permissible to discriminate against non-religious groups, as the District did here. This
flaw is fatal. It does not require any finding under Lemon v. Kurtzman, 403 U.S. 602 (1971), of
religious purpose, effect or entanglement, although it clearly satisfies the purpose and effect clements
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of that test, (see IIL.C., below). Nor must the Court find the four religiously-favored entities
(PeaceHealth, Samaritan, Providence and Legacy) are pervasively religious. It is enough that they

were chosen by criteria favoring religion and religious-affiliation.

Religious institutions are not barred by the First Amendment from participating in
governmentally sponsored programs. See Bradfield v. Roberts, 175 U.S. 291 (1989), Mueller v.
Allen, 463 U.S. 388 (1983). However, where a particular tax deduction favors religion, even all
religions, it is invalid. See Texas Monthly v. Bullock, 489 U.S. 1 (1989). As the Court in Bullock
noted, even without religious purpose or effect or entanglement under the Lemon test, a Texas sales
tax exemption for periodicals published or distributed by a religious faith failed the Establishment
Clause test. “If the state chose to subsidize by means of a tax exemption, all groups that contributed
to the community’s cultural, intellectual, and moral betterment, then the exemption for religious
publications could be retained...” 489 U.S. at 16. Compare Kotterman v. Killian, 193 Ariz. 273, 872

P2d 606 (1999) and fn Re Springmoor Inc., 348 No.Car.1, 498 SE 2™ 177 (1998).

. Here, the discrimination under the Operating Agreement is, if anything, more blatant and
specific than that in Bullock. It does not simply relieve burdens, it grants access to—indeed,
transfers—great wealth. Providing access to public benefits or facilities for religious groups or
individuals with religious missions or messages is permissible, but only if access is available on a
non-discriminatory, neutral basis. In Board of Regents of the University of Wisconsin v. Southworth,
529 U.S. 217 (2000), the Supreme Court of the United States upheld using public facilities to fund
student activities, so long as there was “viewpoint neutrality”. The Court in Southworth noted,

however, that the student referendum on a program would be inconsistent with viewpoint neutrality,
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if it could designate a particular organization as having access to university facilities. So here, the

District has granted access only to the Roman Catholic Church.

In Southworth, the court relied upon earlier cases which had permitted religious groups to
use public facilities where a “forﬁm” had been created, making the facilities available on a non-
discriminatory basis to religious and non-religious groups alike. See Rosenberger v. Rector and
Visitors of the University of Virginia, 515 U.S. 819 (1995) and Widmar v. Vincent, 454 1.S. 263
(1981). No such “forum” had been created here by the District. And, if it had been, it is being
transferred to only one religious group—the Roman Catholic Church. Only it will have access to

District operations.

The bias in selection was continued—indeed, compounded-by the process of negotiation on
which followed. The whole process of “negotiation” with Providence revolved around, indeed was
consumed by, a pervasive concern for the Roman Catholic Religious Directives. Doctor Long
testified about this. So did Charles Perry, as did Mark May. Meetings were devoted to the Religious
Directives. The Medical Staff had to be reassured, in Long’s words, that the Directives “would
change nothing”. John Lee in particular testified that the subjects of abortion and the Death with

Dignity Act were particularly significant in the discussion with the District.

Charles Perry, who chaired the Negotiating Committee for the District, testified at length to
the “due diligence” investigation he and the other Board members conducted, concerning
Providence’s dedication to the Religious Directives. The Board and Providence both understood

throughout that there was strong opposition in the community and negotiated in the light of that.
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Indeed, the explicit reference in the Operating Agreement to the Religious Directives was removed

to hide the connection to the Directives.

The explicit, sustained effort by all parties favoring one particular religion, the Roman
Catholic faith, constitutes religious discrimination. It demonstrates that the purpose and effect of the
“negotiating” process was to insure a set of Catholic Religious Directives would be implemented
under the Operating Agreement. This without more invalidates the Agreement under Texas Monthly
v. Bullock. Further, this also constitutes symbolic endorsement of Roman Catholic doctrine and
institutional presence, by enshrining Providence’s “values” (which include the Religious Directives)

in the Agreement. The result is symbolic endorsement of religion by the District.

It bears repeating that religious endorsement is not limited to physical symbols, such as
crosses or creches, A recent case, Steele v. Industrial Development Board, 117 F.Supp. 2d 693
(M.D. Tenn. 2000), held that a publication reciting that public bonds were used for buildings at a
religious university amounted to an endorsement of religion. The test focuses on the perception of a
reasonable, informed observer. In Steele, the Board’s name and bonding support were in the Official
Statement issued jointly with the University, followed by a description of the University and its
religious mission. An informed observer in this case, putting the Operating Agreement together with
Providence’s Mission statements and the Religious Directives, coupled with ongoing support of
$500,000 per year would reasonably conclude there was endorsement of religion. See also Presiding
Bishop v. Amos, 483 U.S. 327, 348 (1987); Rosenberger v. University of Virginia, 515 U.S. 8§19,

841-42 (1995).
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