Imagining a Jurisprudence of Belonging

By Danieli Evans

Belonging is a fundamental human need, like food or water. People deprived of it have adverse
physiological, emotional, and behavioral outcomes.! Hundreds of social science studies show that
ostracism, or social exclusion, threatens people's need to belong and related needs for control, meaningful
existence, and self-esteem.? Studies also show that ostracism triggers the same part of the brain that is
activated when a person experiences physical pain.? Indeed, pain medications, like opioids, work to numb
such “social pain” as well as physical pain.* Ostracism may impair self-regulation and cognitive
functioning, and ostracized people may cope in ways — like withdrawal or aggression — that beget further
ostracism.’

Though a large body of social science literature indicates that belonging is vital to functioning and
wellbeing, United States constitutional jurisprudence largely overlooks the value of belonging. In recent
and forthcoming work, I argue that belonging should be considered a fundamental legal value, on par with
other fundamental legal values, such as equality and fairness. It follows from this that ostracism, or social
exclusion, should be recognized as a significant and cognizable legal harm, and that law ought to protect
people from it whenever possible.

This would be a stark change from current jurisprudence, which supports ostracism in various contexts.
Consider three ways in which courts have upheld and facilitated ostracism:

DEFINING DISCRIMINATION IN TERMS OF MOTIVATION

Courts have allowed ostracism by defining discrimination in terms of the perpetrator’s motives, rather
than the effect of a policy.® Ostracism is defined by the experience of being excluded, not the reason or
motivation for it. By defining discrimination in terms of motivation rather than the exclusionary or
stigmatizing effect of a policy, courts have upheld various ostracizing policies, such as laws banishing
unhoused people from public space,’ zoning rules that segregate neighborhoods by income and race,® and
segregation between and within schools.’
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EXCLUSIONARY DISCIPLINE AND PUNISHMENT

Courts have also endorsed ostracism by unquestioningly accepting the prevalent approaches to school
discipline and criminal punishment. Each year, millions of students are disciplined through exclusionary
measures, such as seclusion, suspension, and expulsion.!® Likewise, the routine criminal punishments of
arrest and incarceration, and the lasting, stigmatic label of a criminal record, are quintessentially
ostracizing.!'! Courts regularly impose and uphold these ostracizing measures without considering that such
ostracism threatens a basic need and may be as hurtful as physical violence, with potentially more lasting
behavioral effects. Recognizing this should lead courts to scrutinize ostracizing punishments more — at
least to ask whether they are necessary and proportionate means of achieving the goals of punishment. 2

STRIKING DOWN ANTI-OSTRACISM POLICIES

Without recognizing the value of belonging, the U.S. Supreme Court has struck down policies designed
to protect people from ostracism. Two important cases from last term illustrate this, Students for Fair
Admissions v. Harvard (SFFA)" and 303 Creative v. Elenis.!'

In 303 Creative, the majority held that the First Amendment protects a web designer’s right to refuse to
sell a wedding website to a same-gender couple, though this violated the state’s anti-discrimination law. '
The majority concluded that the web designer’s First Amendment interests trumped the state’s interest in
protecting people from discrimination.' In reaching this conclusion, it failed to consider the severe harm
of ostracism — that experiencing ostracism may be tantamount to experiencing physical violence.!’
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Recognizing this suggests that the state’s interest in protecting people from ostracism may be as compelling
as its interest in protecting people from physical violence (or threats thereof), which is not protected by the
First Amendment. '8

In SFFA, a majority held that race-conscious admissions policies at Harvard University and the
University of North Carolina (UNC) violate the Title VI of the Civil Rights Act and the Equal Protection
Clause of the 14th Amendment.!” The majority reasoned that the educational benefits of diversity are “not
sufficiently coherent” to satisfy strict scrutiny.?’ In dismissing the educational benefits of diversity, the
court failed to recognize that belonging is integral to well-being and thriving, and that students who
experience ostracism have less opportunity to thrive and succeed in the domain. As the District Court in the
UNC case observed, members of historically marginalized and underrepresented groups report “feeling
isolated, ostracized, stereotyped and viewed as tokens.”?!

A jurisprudence that recognized the fundamental importance of belonging would recognize that
diversity-oriented policies are integral to remedying this institutionalized ostracism and the hostile (and
unfair) educational environment that it creates.?? Because ostracism inflicts pain and suffering comparable
to physical violence, this interest should be as compelling as protecting people from physical violence —
an interest the Supreme Court has recognized as compelling.

Creating a humane and just society, where all people have fair opportunities to thrive, requires doing
more than protecting equal rights or formal equality of opportunity; it requires a jurisprudence more
attuned to the need to belong and the harm of ostracism or social exclusion.
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